


THE NLRA: WHY IT MATTERS

• Applies to all private sector companies

• Not just companies with unionized workforces

• Efforts to organize are on the upswing





























INCREASED UNION PRESENCE

• Increased coverage of unions in media

• Increased union strikes

• Increased talk about unions at work

• Increased unfair labor practice charges

• Increased union organizing



Pro-Union Whitehouse

• Unions are having a moment. Workers are organizing at a pace 

not seen in many years. The current level of energy and 

momentum has shifted. Public support for unions is at a 57-year 

high. 

• A tight labor market has increased workers’ leverage coming out 

of the pandemic resulting in demands for better pay and improved 

working conditions. 

• The Biden Administration supports the PRO Act, has improved 

worker leverage by appointing union officials to the NLRB, 
established a task force to promote labor organizing, and added 

prevailing wage and apprenticeship requirements to the CHIPs Act 

and Inflation Reduction Act. 

www.whitehouse.gov



PRO ACT:  What it is, where it stands and 
its unofficial implementation

• Redefine ”employee” and “supervisor” to allow more workers to join 

unions

• Reclassify independent contractors as employees

• Prohibit “captive audience” meetings

• Permit repeated, intermittent strikes

• Card Check

• Permit company-provided phones and email for union organizing

• Arbitration after 90 days of contract bargaining

• Terminated employees remain employed pending investigation

• Fines for unfair labor practices



CABINET-LEVEL PRO-UNION TASK FORCE

• End-around (or soft-implementation of) the failed PRO Act

• VP, DOL, 20 cabinet members, heads of agencies, professors, 

unions – note, there are no management or company-side 

representatives on the task force

• Goal is to “identify policies, practices, and programs that could 

be used to promote support for worker power, worker 

organizing, and collective bargaining.”

• Recommend ”executive actions the President can perform 

unilaterally”



NATIONAL LABOR RELATIONS BOARD

• Board Members

• General Counsel

• Enforces the National Labor Relations Act

• Rule Making Authority

• Case Law Precedent



NLRB GC OBJECTIVES AND 
“ACHIEVEMENTS” TO DATE 

• Card Check ✔️

• Micro Units ✔️

• Govern handbooks of non-union employers ✔️

• Limit confidentiality of employee witness statements

• Limit confidentiality / non-disparagement clauses ✔️

• Employer-provided electronics may be used for organizing

• Monetary penalties for violations of the NLRA ✔️

• Easier to make independent contractors employees ✔️



MISCLASSIFYING EMPLOYEES AS
INDEPENDENT CONTRACTORS

• Sec. 2(3) of NLRA: the Act covers employees, not independent contractors

• Does not follow ABC tests

• Always looks at common agency factors

• Applies common law agency factors differently: FedEx I vs FedEx II

• Overrules elevated “entrepreneurial opportunity” (SuperShuttle DFW)

• Holding targeted at gig workers (Uber, Lyft, Door Dash) 

• Misclassification alone is an unfair labor practice practice XPO Logistics







JOINT EMPLOYERS

• Targets: Gig, franchise, temp and staffing firms, independent contractors

• Was: had to exert direct and immediate control over another’s employees

• Now: if a company could somehow, possibly exert control over another’s employees

• Avoid setting wages / benefits of contractors

• Avoid having staff do same thing under same supervisor as contractor’s

• Cognizant Technologies and Google

• Google forced to negotiate collective bargaining agreement

• Google liable for Cognizant’s unfair labor practices



NON-COMPETES / NO SOLICITATION
CONFIDENTIALITY

• Proffer, maintenance, or enforcement in employment contracts or severance agreements

• NLRB test cast: Berry Green Management, Inc. (Michigan, settled)

• No job with another company in same business in Michigan for 2 years

• Violate the Act because they interfere with an employee’s ability to:

• Threaten to resign or resign to seek better working conditions

• Seek or accept employment with local competitor to obtain better working conditions

• Encourage co-workers to work for local competitor for better working conditions



NEW HANDBOOK RULES

• Presumptively unlawful if the rule could be interpreted to 

violate Section 7 rights (Stericycle)

• Most handbooks violate the Act now

Be kind Social media (logos)

Confidentiality No recording

Don’t leave the facility Best interest of employer



OFFENSIVE LANGUAGE

• NLRA protects offensive, profane, disrespectful workplace conduct occurring in connection 

with otherwise protected concerted activity (Lion Elastomers II)

• “Animal exuberance” that momentarily exceeds the boundaries of lawful conduct in 

connection with union activity is permissible (Illinois Tool Works)

• Depending on context, even racist, sexist, profane outbursts are lawful (Atlantic Steel)

• Different standards based on the outburst

• “Outbursts to management in the workplace” considers the place, subject matter, nature of 

employee’s outburst, and whether it was provided by an unfair labor practice (Atlantic Steel)

• Social media posts “and most conversations among employees in the workplace” are 

considered under a “totality of the circumstances” analysis 



WORKPLACE RECORDINGS

• Potential consequences of employee workplace recordings = ban recordings

• Permitting workplace recordings may violate privacy and wiretapping laws, disclose 

confidential and trade secret information

• NLRB: employees may record at work while engaging in protected concerted activity

• Discussing wages, benefits, unions, terms and conditions of employment

• Starbucks permitted 2 employees to secretly record conversations with management 

because they were concerned management would retaliate against them for union 

organizing 

• Starbucks held NLRA preempts state wiretapping laws 

• Note, at least 11 states require consent of all parties being recorded



IT ALL STARTS WITH AN
AUTHORIZATION CARD





IMPORTANCE OF THE CARD

• Authorization Cards – can’t play baseball without a ball

• Demand for Recognition – increasing 

• File Petition with NLRB – standard 

• Secret Ballot Election – standard 

• Gissel Bargaining Order – no longer because of card check 

• Card Check – the new standard



MICRO-UNITS

• Readily identifiable group

• Share a community of interest

• Grocery store can have 12 different units (and 

imagine loading docks, terminals, warehouses and 

the like)

Cashier Stock person Deli

Meat Bakery Floral

Frozen Produce Janitorial

Front office Pharmacy Other



“MAKE WHOLE” REMEDIES

• Traditionally reinstatement & back pay for lost time

• No “pain / suffering” or punitive damages

• Expansive definition of “make whole”

• Rent Car Suit Credit Card Debt

• Moving Utilities Medical Others



Questions
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The Lynch Law Group
Cranberry Office 
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Cranberry Township, PA 16066

Southpointe Office
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fbotta@lynchlaw-group.com
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General Counsel
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